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 1.  TIME:  9:00   CASE#: MSC15-02153 
CASE NAME: SLO COUNTY FLOOD CONTROL  VS.  A. TEICHERT & SON 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended ANSWER 
FILED BY A. TEICHERT & SON, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion is granted.  Defendant shall file and serve the amended answer on or 
before November 6, 2018. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-02153 
CASE NAME: SLO COUNTY FLOOD CONTROL  VS.  A. TEICHERT & SON 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY A. TEICHERT & SON, INC. 
* TENTATIVE RULING: * 
 
 The motion for leave to file a Second Amended Cross-Complaint, filed by 
cross-complainant A. Teichert & Son, Inc., is granted.  Teichert shall file and serve the 
amended cross-complaint on or before November 6, 2018. 
  
 The Court finds that Teichert has not been particularly diligent in seeking leave to 
amend.  Teichert was aware that “weld discontinuities” might have constituted a breach of 
the warranty of fitness in March 2018, but did not bring its motion for leave to amend until 
September 2018.  (Hilberg Dec., Exh. 2 [response to form interrogatory 314.2].) 
 
 However, the Court also finds that cross-defendant Northwest Pipe Company has not 
demonstrated substantial prejudice.  (See, Mesler v. Bragg Management Co. (1985) 39 Cal.3d 
290, 296-297 [denial of leave to add alter ego theory six weeks before trial was error].)  NW 
Pipe was made aware of the weld discontinuities theory in March 2018, before depositions 
began in May 2018 and before the discovery cutoffs in July and August 2018.  NW Pipe would 
appear to have had an adequate amount of time to conduct discovery concerning the theory.  
In the opposition declaration, NW Pipe’s attorney does not identify any additional discovery that 
is necessary in order to prepare a defense to the theory.  If upon further analysis NW Pipe 
determines that it does need additional discovery, it can timely seek limited relief from the 
discovery cutoffs. 
 
 Further, the proposed amendments are comparatively minor.  Essentially, Teichert 
is just adding to the breach of contract cause of action certain breach of warranty allegations 
already made in the declaratory relief cause of action, and NW Pipe has been on notice of 
those allegations since December 2016.  (See, First Amended Cross-Complaint, filed on 
12-30-16, ¶¶ 18-21.) 
 
 Finally, the Court finds that it should defer a consideration of the substantive merits of 
the proposed amended cross-complaint for future proceedings.  (See, Atkinson v. Elk Corp. 
(2003) 109 Cal.App.4th 739, 760 [“we believe that the better course of action would have been 
to allow [the plaintiff] to amend the complaint and then let the parties test its legal sufficiency in 
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other appropriate proceedings”].)  NW Pipe may bring a timely challenge to the pleading of the 
Second Amended Cross-Complaint. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON DEMURRER TO 2nd Amended ANSWER 
FILED BY MCHALE ENGINEERING, INC. 
* TENTATIVE RULING: * 
 
Before the Court is McHale Engineering, Inc. (“McHale Engineering”)’s Demurrer to Trademark 
Homes, LTD (“Trademark Homes”)’s Second Amended Answer. McHale demurs to fifteen out of 
Trademark’s eighteen affirmative defenses.  

For the following reasons, the Demurrer is sustained-in-part, and overruled-in-part. 

First affirmative defense – sustained, without leave to amend. 

Second affirmative defense – sustained, without leave to amend. 

Third affirmative defense – sustained, with one opportunity to amend. 

Sixth affirmative defense – overruled. 

Seventh affirmative defense – sustained, with one opportunity to amend. 

Eighth affirmative defense – overruled. 

Ninth affirmative defense – overruled. 

Tenth affirmative defense – sustained, with one opportunity to amend. 

Eleventh affirmative defense – overruled. 

Twelfth affirmative defense – overruled. 

Thirteenth affirmative defense – overruled. 

Fourteenth affirmative defense – overruled. 

Fifteenth affirmative defense – sustained, with one opportunity to amend. 

Sixteenth affirmative defense – overruled. 

Seventeenth affirmative defense – sustained, with leave to amend. 

Eighteenth affirmative defense – overruled. 

Analysis 

The standard for a demurrer to an answer is whether the answer states facts sufficient to 
constitute a defense. South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732. A 
defendant must set forth only the “essential facts” of the affirmative defense, “sufficient to 
acquaint [plaintiff] with the nature, source and extent” of the defense. Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608. This is known as the “fair notice” test: 
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The particularity required in pleading facts depends on the extent to which the 
defendant in fairness needs detailed information that can be conveniently 
provided by the plaintiff; less particularity is required where the defendant may be 
assumed to have knowledge of the facts equal to that possessed by the plaintiff. 
There is no need to require specificity in the pleadings because modern 
discovery procedures necessarily affect the amount of detail that should be 
required in a pleading. 

Ludgate Ins. Co., supra, 82 Cal. App. 4th at 608 (internal citations and quotations omitted). 

Code of Civil Procedure § 431.30(b)(1) and (2) provides: 

(b) The answer to a complaint shall contain: 

(1) The general or specific denial of the material allegations of the complaint 
controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

“The phrase ‘new matter’ refers to something relied on by a defendant which is not put in issue 
by the plaintiff. Thus, where matters are not responsive to essential allegations of the complaint, 
they must be raised in the answer as ‘new matter.’ ” State Farm Mut. Auto. Ins. Co. v. Superior 
Court (1991) 228 Cal.App.3d 721, 725 (internal citations omitted). 

Such “new matter” is also known as “an affirmative defense.” Advantec Group, Inc. v. Edwin's 
Plumbing Co., Inc. (2007) 153 Cal.App.4th 621, 627. Affirmative defenses must not be pled as 
“terse legal conclusions,” but “rather … as facts ‘averred as carefully and with as much detail as 
the facts which constitute the cause of action and are alleged in the complaint.’” FPI 
Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384. “A party who fails to plead 
affirmative defenses waives them.” California Academy of Sciences v. County of Fresno (1987) 
192 Cal.App.3d 1436, 1442. 

Moreover, the Code of Civil Procedure specifically provides that “an objection that the pleading 
does not state facts sufficient to constitute a cause of action” is not waived by failure to include 
in a demurrer or answer.  Code of Civil Procedure § 430.80(a).  Thus, even if it could properly 
be included in an answer, failure to do so would not preclude raising it at a later time. 

Analysis 

Third, Seventh, Tenth, and Fifteenth Affirmative Defenses 

As a threshold issue, other than eliding language regarding “information and belief,” 
these affirmative defenses appear to be identical to those pled in the first amended answer. 
This is not responsive to the Court’s previous order which stated that “Trademark Homes 
alleges only legal conclusions and fails to plead facts supporting each affirmative defense.” 
The Demurrer to the third, seventh, tenth, and fifteenth affirmative defenses is sustained, with 
one opportunity to amend. 

First Affirmative Defense 

Trademark Homes’ first affirmative defense for “failure to state a cause of action” is not an 
affirmative defense, it is a denial of a material allegation. See State Farm Mut. Auto. Ins. Co. v. 
Superior Court (1991) 228 Cal. App. 3d 721, 725 (“Where, however, the answer sets forth facts 
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showing some essential allegation of the complaint is not true, such facts are not ‘new matter,’ 
but only a traverse.”). The Demurrer to this affirmative defense is sustained, without leave 
to amend. 

Second Affirmative Defense 

Similarly, Trademark Homes’ second affirmative defense of “no legal duty” is a denial rather 
than an affirmative defense which must be specifically pleaded. See State Farm, supra. 
The Demurrer to this affirmative defense is sustained, without leave to amend. 

Thirteenth, Seventeenth Affirmative Defense 

Trademark Homes contends that the first, second, third, thirteenth, and seventeenth affirmative 
defenses “are all premised on an argument of lack of duty as to McHale.” Opp. at 6:9-10. 
The Demurrer to the first, second, and third affirmative defenses is sustained for the reasons 
described above. With respect to the thirteenth affirmative defense, Trademark Homes has 
alleged facts to give McHale Engineering notice as to the defense raised; specifically, 
Trademark Homes alleges that “there is no executed written or oral agreement between 
Cross-Complainant and Cross-Defendant and no evidence of any legal duty owing to 
Cross-Complainant by Cross-Defendant.” The Demurrer to the thirteenth affirmative defense 
is overruled. 

The seventeenth affirmative defense, on the other hand, fails to allege facts in support of its 
conclusion that “Cross-Complainant lacks privity of contract to sue for all causes of action 
alleged in the Cross-complaint.” The Demurrer to the seventeenth affirmative defense is 
sustained, with leave to amend. 

Sixth, Eighth, Ninth, Eleventh, Twelfth, Sixteenth Affirmative Defense 

Trademark Homes contends that the sixth, eighth, ninth, tenth, eleventh, twelfth, fifteenth, and 
sixteenth affirmative defenses “all generally assert that causes other than any breaches of duty 
[of] care by Trademark were responsible for McHale’s damage, including the negligence of 
McHale and/or other design professionals or other unavoidable conditions that were not caused 
by Trademark.” Opp. at 6:20-23. The Demurrer to the tenth and fifteenth affirmative defenses 
has been sustained on the grounds that they have not materially changed from the first 
amended answer (see above).  

With respect to the sixth, eighth, ninth, eleventh, twelfth, and sixteenth affirmative defenses, 
Trademark Homes has made improvements over the first amended answer, and alleged facts 
sufficient to give McHale Engineering notice as to the defense raised. The Demurrer to the sixth, 
eighth, ninth, eleventh, twelfth, and sixteenth affirmative defenses is overruled. 

Fourteenth Affirmative Defense 

McHale Engineering’s Demurrer to Trademark Homes’ fourteenth affirmative defense for 
“non-delegable duty” appears to be directed primarily towards the merits of Trademark Homes’ 
affirmative defense (specifically, whether or not a nondelegable duty defense applies in the 
construction defect context). The fourteenth affirmative defense alleges sufficient facts to give 
McHale Engineering notice as to the defense raised. The Demurrer to this affirmative defense 
is overruled. 

Eighteenth Affirmative Defense 
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Similarly, McHale Engineering’s Demurrer to Trademark Homes’ eighteenth affirmative defense 
for “no attorneys fees” appears to be directed primarily towards the merits of Trademark Homes’ 
affirmative defense (specifically, whether McHale Engineering is entitled to statutory attorneys’ 
fees). The eighteenth affirmative defense alleges sufficient facts to give McHale Engineering 
notice of the nature of Trademark Homes’ theory of defense. The Demurrer to this affirmative 
defense is overruled. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION TO STRIKE 2nd AMENDED ANSWER 
FILED BY MCHALE ENGINEERING, INC. 
* TENTATIVE RULING: * 
 

Before the Court is a Motion to Strike filed by McHale Engineering directed towards the third, 
seventh, tenth, fifteenth, and eighteenth affirmative defenses as well as paragraph 20 of 
Trademark Homes’ second amended answer. For the following reasons, the motion is denied: 

McHale’s motion to strike the third, seventh, tenth, and fifteenth affirmative defenses for failure 
to comply with the Court’s prior order is denied as moot; the Court sustained Cross-defendant’s 
Demurrer to those affirmative defenses in line 3, above. 

McHale Engineering’s motion to strike the eighteenth affirmative defense for “no attorneys’ fees” 
and paragraph 20, wherein Trademark Homes reserves the right to assert other defenses as 
they become apparent or available, is also denied. Neither is “irrelevant, false or improper 
matter” pursuant to Code of Civil. Proc. § 436. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00659 
CASE NAME: RHOADES VS. GATEWAY ONE 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES, COSTS, AND EXPENSES 
FILED BY MARY RHOADES 
* TENTATIVE RULING: * 
 
See Line 6.  The motion for approval of fees is granted, for the reasons expressed in the 
previous tentative ruling. 
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 6.  TIME:  9:00   CASE#: MSC16-00659 
CASE NAME: RHOADES VS. GATEWAY ONE 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MARY RHOADES 
* TENTATIVE RULING: * 
 

At the previous hearing, class counsel raised an issue concerning the settlement, which 

the Court otherwise had determined was appropriate for final approval.   

Under the initially proposed version of the settlement, pursuant to an agreement 

executed June 29, 2017, defendant would stop collecting certain balances from class members 

as of July 1, 2017.  As to class members who had paid certain funds to defendant, the 

agreement provided that they would be reimbursed in the amount of 45% of funds that they had 

paid to defendant.  Judge Goode denied the motion to approve the settlement (i.e., it was not 

merely continued).  (This ruling is reflected in a minute order dated 8/23/17, based on hearing of 

8/17/17.  A minute order is a sufficient ruling, notwithstanding the fact that the parties never 

submitted any further order.)    As defendant points out, the settlement expressly provided that if 

it was not approved, it was void and of no effect.  Defendant therefore continued to collect 

certain funds, and the persons from whom these collections were made will be reimbursed 45% 

of the amount paid.  Compared to not having paid at all, this is a net loss to those class 

members of 55%, totaling about $96,000.  The parties renegotiated certain provisions of the 

agreement. Class counsel asserts that he was not aware that these collections were continuing 

until shortly before the hearing on final approval, and asks the court to “interpret” the agreement 

to require a 100% refund of anything collected after July 1, 2017.  (Defense counsel insist that 

they did advise class counsel of this practice on November 10, 2018, and provided a 

supplemental declaration so stating on April 10, 2018.)  The new, March 20, 2018, agreement 

provided that defendant would stop collecting from class members, and there appears to be no 

dispute that defendant has complied since that date. 

In hindsight, the parties should have addressed this issue after the original motion for 

preliminary approval was denied, either to reach an agreement, or to enable class counsel to 

take any necessary actions.  They did not.  The new agreement provided for an end to collection 

efforts as of March 20, 2018, and defendant has abided by this agreement.  (Class counsel 

asserts that defendant has continued to collect since March 20, 2018, but defendant denies this, 

stating that it has received some unsolicited payments since then, but has returned them.)  

The relief requested by class counsel would not constitute an interpretation and enforcement of 

the agreement, but a modification to include a material new term.  The request is denied.   

The motion for final approval is granted, for the reasons stated in the previous 

tentative ruling. 
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 7.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS. ASHLAND, INC. 
HEARING ON MOTION FOR ORDER TO FILE MSJ UNDER SEAL 
FILED BY SHELL OIL COMPANY, INC. 
* TENTATIVE RULING: * 
 

Granted.   

The Court finds the following facts support issuance of the order.  The information in 

question is relevant to the motion for summary judgment, and includes trade secrets, the 

disclosure of which could harm the moving party.  Specifically, Shell sold a product, Tolu-sol W 

HT, which was used by Cooper Tire in Texarkana, where plaintiffs worked.  The sales history of 

the product, as well as its chemical content, are confidential and proprietary information.  

Accordingly, disclosure of this type of information could prejudice Shell by allowing others to 

learn information about its product and its sales practices.  While the ordinary interest in the 

public availability of documents exists here as it does in any case, there is no specific evidence 

that the information here, involving events that occurred some time ago, involves a stronger 

than usual interest in confidentiality.  Other than allowing documents to be filed under seal, and 

requiring the filing of redacted versions in the public file, there is no more narrowly tailored 

method available to address the problem.   

Accordingly, the Court finds, pursuant to California Rule of Court 2.550(d) that: (1) There 

exists an overriding interest that overcomes the right of public access to the record; (2) the 

overriding interest supports sealing the record; (3) a substantial probability exists that the 

overriding interest will be prejudiced if the record is not sealed; (4) the proposed sealing is 

narrowly tailored; and (5) No less restrictive means exist to achieve the overriding interest. 

Shell is ordered to comply with California Rule of Court 2.550 and 2.551, including, 

but not limited to, Rule 2.550(e)(1)(B), i.e., all non-confidential records shall be included in the 

public file by filing redacted versions of the documents filed under seal. 

Shell is directed to prepare an order reciting the specific factual findings made by the 

Court, not merely parroting the findings set forth in CRC 2.550(d).  (See CRC 2.550(e)(1)(A) 

[sealing order must “[s]pecifically state the facts that support the findings[.]”]) 

 

  

 8.  TIME:  9:00   CASE#: MSC16-01102 
CASE NAME: DARLA MUTTER VS. MERITAGE HOMES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MERITAGE HOMES OF CALIFORNIA INC. 
* TENTATIVE RULING: * 
 
The motion for summary judgment brought by defendant Meritage Homes of California, 
Inc., (Meritage) as to the claims of plaintiffs Pierre and Brenda Woods-Goudie is denied.  
Meritage does not meet its initial burden. (Code Civ. Proc. § 437c, subd. (p)(2).)   
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Background 
 
This multi-plaintiff construction defect case concerns several homes in Oakley built by 
Meritage.  Plaintiffs own one of them: 124 Copper Knoll Way.  Their sellers, John and 
Denise Aragon, brought a construction defect case against Meritage in 2010.  (Separate 
Statement of Undisputed Material Facts [“SSMF”] No. 1.)  While the Aragons do not 
appear to have signed the relevant settlement agreement, they dismissed their action 
with prejudice in June of 2015.  (SSMF 3.)   
 
Both complaints bring the same defect-related causes of action (violation of standards, 
negligence, breach of warranty, etc.). (Compare generally, Aragon Complaint [Meritage’s 
Compendium of Exhibits [Exh. A] with First Amended Complaint [Exh. C].) Both 
complaints cite the standards of Civil Code section 896 almost verbatim for water, 
structural, soil, fire protection, plumbing/sewer, and electrical issues, as well as “issues 
related to other areas of construction.” (Compare Exh. A, ¶ 48, with Exh. C, ¶13.)  Based 
on this, Meritage seeks summary judgment on the basis that the Aragons’ dismissal with 
prejudice is res judicata as to plaintiffs, who are the Aragons’ successors-in-interest as 
subsequent purchasers.   
 
Plaintiffs disagree.  First, they dispute that they are successors of the Aragons.  Second, 
they dispute that this is an issue of res judicata at all.  Rather, they see it as a question 
of when a particular cause of action accrues for a homeowner, an alternative ground for 
summary judgment that Meritage mentions in a footnote.  (See Meritage MPA, p. 7 fn 2; 
Krusi v. S.J. Amoroso Construction Co. (2000) 81 Cal.App.4th 995, 1005 [holding that 
cause of action accrues to owner who suffers the injury, and is not transferred to 
subsequent owner absent clear manifestation of intent].)  Plaintiffs argue that because 
accrual is an affirmative defense, Meritage must provide evidence that these claims 
accrued during the Aragons’ ownership, and it fails to do so.  Further, since assignment 
of a construction defect claim requires manifest intent under Krusi, plaintiffs cannot be 
successors-in-interest as to those claims for res judicata purposes simply because they 
are subsequent purchasers. 
 
Standards on Summary Judgment 
 
A party moving for summary judgment bears the initial burden of production to make a 
prima facie showing that there are no triable issues of material fact, and that the 
defendant is entitled to judgment as a matter of law.  (Aguilar v. Atlanta Richfield Co. 
(2001) 25 Cal.4th 826, 850.)  A moving party meets its burden by showing either one or 
more elements of a cause of action cannot be established or, as here, showing that 
there is a complete defense to the cause of action. (Code Civ. Proc. §437c, subd. (p)(2).)  
Thus, where plaintiff has the burden of proof at trial, a defendant “must present evidence 
that would require a reasonable trier of fact not to find any underlying material fact more 
likely than not – otherwise he (defendant) would not be entitled to judgment as a matter 
of law, but would have to present his evidence to a trier of fact.”  (Aguilar at 851, 
emphasis in original.) 
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Ruling on Summary Judgment 
 
To establish that a claim is barred by the res judicata doctrine, a party must show: 1) a claim or 
issue in the present action is identical to a claim or issue that was or could have been litigated in 
a prior action; 2) the prior proceeding resulted in a final judgment on the merits; and 3) the party 
against whom the doctrine is being asserted was a party or is in privity with a party to the prior 
proceeding.  (People v. Barragan (2004) 32 Cal.4th 236, 253.)  Generally speaking, there is 
some privity between sellers and buyers with respect to certain real property claims, such as 
quiet title.  (See Swartfager v. Wells (1942) 53 Cal.App.2d 522, 529, quoting 30 Am. Jur. 959, 
§§ 226, 227 [“general rule” is that party to whom property is transferred is in privity for res 
judicata purposes].)  But defect claims accrue to the owner who experiences the actual, 
appreciable harm, and do not pass on to the successor purchaser without manifest intent by the 
seller. (Krusi, supra, 81 Cal.App.4th at 1005.)  Subsequent owners can bring claims if the 
damage they suffer is fundamentally different from the earlier damage.  (Id. at 1006.)  
 
On the question of whether the damage plaintiffs suffered is different from or later-in-time than 
the Aragons’ damage – a salient point whether under the first prong of a res judicata analysis or 
the accrual analysis of Krusi – Meritage relies on the identical language in the two complaints.  
On summary judgment, a party may rely on admissions of fact contained in the opposing party’s 
pleadings.  (See 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1211.)   
But the recitations of the standards of construction, see Civ. Code § 896, are not factual 
admissions about the nature of particular damages or defects.  Different defective conditions 
would still be litigated under this same statute based upon these same standards.  Meritage’s 
obligation is to come forward with evidence showing that no triable issue of fact exists that the 
Aragons dismissed the very claims that plaintiffs bring here.  Relying on the complaints alone 
cannot satisfy that initial burden.  
 
Beyond this, Meritage offers the deposition testimony of Mr. Goudie, which is not highlighted in 
compliance with Rule 3.1116, subd. (c). In this twenty-minute deposition, Mr. Goudie testifies 
that, to his knowledge, he did not obtain an assignment of rights from the Aragons.  He briefly 
testifies about tile and other defects in reference to special interrogatory responses that had 
identified defects such as cold air coming through windows, gaps and doors, ceiling cracks in 
the kitchen, broken electrical outlet in the kitchen and “floor panels gap.”  (Goudie Depo., p. 12: 
10-13.)  But nothing ties these defects to those that the Aragons raised except, again, the 
general “building standards” allegations of SB 800 in both pleadings.  The record is devoid of 
evidence as to what specific defects and damages the Aragons raised and dismissed. 
 
On this record, Meritage does not meet its initial burden and summary judgment is therefore 
denied.  
 
Evidentiary Issues 
 
The unopposed request for judicial notice is granted. Plaintiff’s opposing memorandum and 
separate statement both reference objections to evidence, but no such separate document was 
filed. (Cal. Rules of Ct., rule 3.1454, subd. (b).) 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/01/18 

 
 

- 10 - 

  

 9.  TIME:  9:00   CASE#: MSC16-02013 
CASE NAME: MEYER VS. MERITAGE 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY ISI DESIGN AND INSTALLATION SOLUTIONS, INC. 
* TENTATIVE RULING: * 
 
Granted.  The supplemental declaration of Kacie M. Owen provides sufficient information 
concerning the alleged damage that the Court can (and does) determine that the settlement falls 
within the “ball park” of potential results. 

 

  

10.  TIME:  9:00   CASE#: MSC17-00684 
CASE NAME: CRAFT VS. WILLIAM LYON HOMES 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY WILLIAM LYON HOMES, INC. 
* TENTATIVE RULING: * 
 
 On October 4, 2018, in response to Defendant William Lyon Homes, Inc.’s (“Lyon”) 
second motion to compel arbitration, this court requested that the parties appear and address 
the issue of applicability of the Federal Arbitration Act to the relevant CC&R’s and whether 
California Code of Civil Procedure Section 1281.2(c) was preempted.  The court received 
Defendant’s supplemental papers.  Plaintiffs filed their supplemental papers 5 days late.  
The court has considered all papers.   

I. THE ARBITRATION AGREEMENT IN THE RELEVANT CC&R’S IS SUBJECT TO 
THE FEDERAL ARBITRATION ACT 

 The Federal Arbitration Act (“FAA”), 9 U.S.C. Section 2, provides, in part, that a “written 
provision in … a contract evidencing a transaction involving commerce to settle by arbitration a 
controversy thereafter arising out of such contract or transaction, or the refusal to perform the 
whole or any part thereof, … shall be valid, irrevocable, and enforceable, save upon such 
grounds as exist at law or in equity for the revocation of any contract.” See 9 U.S.C.S. Section 2; 
see, e.g., DirecTV, Inc. v. Imburgia, supra, 577 U.S. ___; 193 L.Ed.2d at 372-375 . 

 Although the statute merely references “commerce,” it is established that Congress’s 
authority over that topic is limited to interstate commerce, and when doubt exists as to whether 
the FAA applies, the party claiming that it does may be required to present evidence 
establishing a connection between the relevant business and interstate commerce.  See Scott v. 
Yoho (2016) 248 Cal.App.4th 392, 401-402 (medical practice had bearing on interstate 
commerce when some materials used in liposuction procedure came from outside California, 
doctor advertised nationwide on Internet, 5 percent of doctor’s patients came from outside 
California, and medical practice regularly communicated with out-of-state companies); Carbajal 
v. CWPSC, Inc. (2016) 245 Cal.App.4th 227, 238-241 (connection not established with evidence 
that plaintiff used telephone lines to make intrastate calls).  In the construction context, it is well-



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/01/18 

 
 

- 11 - 

established that the use of building materials made in other states is sufficient to bring the 
activity within “interstate commerce” for this purpose.  Shepard v. Edward Mackay Enterprises, 
Inc. (2007) 148 Cal.App.4th 1092, 1097, 1100-1101; Pinnacle Museum Tower Ass’n, supra, 55 
Cal.4th 223, 234 [“[B]oth the trial court and the Court of Appeal determined that the FAA applies 
in this case because materials and products incorporated into the Project were manufactured in 
other states.”] 

 In this case, Defendant submits the declaration of Joseph Whittemore, who is the Vice 
President of Risk Management for William Lyon Homes.  He testified that he has worked for 
Lyon for sixteen (16) years and is familiar with Lyon’s record keeping procedures for the 
development commonly known as The Villages in Pittsburg, California, which is the residential 
community where the homes owned by Plaintiff Pamela Williams (268 Kapalua Bay Circle) and 
John and Kathyrn Mazur (100 Kapalua Bay Circle) are located.  See Whittemore Decl., 
paragraph 2.  Whittemore testified that out-of-state products and materials were used in the 
construction of the homes in The Villages.  See Whitmore Decl., paragraph 3(a)-(e). 

 Hence, Defendant has presented sufficient evidence establishing a connection between 
its construction of The Villages and interstate commerce. The FAA applies to this case because 
interstate commerce is implicated.   

II. THE FAA PREEMPTS CCP SECTION 1281.2(c) 

 In AT&T Mobility, LLC v. Concepcion (2011) 563 U.S. 333, 341, the Supreme Court 
ruled that, the FAA preempts the use of the unconscionability doctrine to invalidate class 
arbitration waivers in consumer contracts.  While the unconscionability doctrine is a doctrine 
generally applicable to all contracts, its use in this context “interferes with fundamental attributes 
of arbitration and thus creates a scheme inconsistent with the FAA.” Id. at 342-344 

 The California Supreme Court has interpreted Concepcion to permit application of 
generally applicable state law (such as the unconscionability doctrine) to arbitration agreements, 
so long as such application is not used merely to interfere with the fundamental attributes of 
arbitration, such as its lower costs, greater efficiency, and speed, and the ability to choose 
expert adjudicators to resolve specialized disputes.  See Sonic-Calabasas A., Inc. v. Moreno 
(2013) 57 Cal.4th 1109, 1143-1144.   

 The Court of Appeal has specifically held, however, that CCP Section 1281.2 is 
preempted by the FAA because it is a state procedural rule that are inconsistent with 
fundamental attributes of arbitration. (Rodriguez v. American Technologies, Inc. (2006) 136 
Cal.App.4th 1110, 1115-1116.)  Thus, unless the arbitration provision is found unconscionable, 
“the court’s only option in these circumstances is to stay the court proceeding and compel 
arbitration.” Id. 

III. EVEN UNDER THE FAA, CALIFORNIA COURTS STILL DETERMINE IF AN 
ARBITRATION AGREEMENT IS UNCONSCIONABLE 
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           Unconscionability consists of both procedural and substantive elements.  The procedural 
element address the circumstances of contract negotiation and formation, focusing on 
oppression or surprise due to unequal bargaining power.  Substantive unconscionability pertains 
to the fairness of an agreement’s actual terms and to assessments of whether they are overly 
harsh or one-sided.  See Gutierrez, supra, 114 Cal.App.4th at 88; Armendariz v. Foundation 
Health Psychcare Services, Inc. 24 Cal.4th 83, 113-114.  Where a party with superior bargaining 
power has imposed contractual terms on another, courts must assess claims that one or more 
of these provisions are one-sided and unreasonable.  See Gutierrez, supra, 114 Cal.App.4th 
at 88. 

A. Excessive Fees May Render An Arbitration Agreement Substantively Unconscionable. 

 In Sonic-Calabasas, supra, 57 Cal.4th 1109, the California Supreme Court also 
concluded that application of the unconscionability doctrine is still permitted when evaluating the 
enforceability of an arbitration agreement, for example, to defeat arbitration provisions that 
impose unreasonable damage caps or make the cost of arbitration prohibitively expensive.  
Id. at 1144-1145.  There, the Supreme Court reviewed other cases that have considered when 
payment provisions may render an arbitration agreement substantively conscionable.   

 In Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071-1074, the Court found 
unconscionable a $50,000 threshold for an arbitration appeal that decidedly favored defendants 
in employment contract disputes. 

 In Ajamian v. CantorCO2e, L.P. (2012) 203 Cal.App.4th 771, 779-800, the Court found 
unconscionable an arbitration agreement that, among other things, imposed upon the employee 
the obligation to pay the employer’s attorney’s fees if the employer prevails in the proceeding, 
without granting her the right to recoup her own attorney’s fees if she prevails. 

 In Gutierrez v. Autowest, Inc. (2003) 114 Cal.App.4th 77, the plaintiff entered into an 
automobile lease agreement with the defendant automobile dealer.  He subsequently sued the 
dealer over the alleged fraud in the transaction.  The adhesive agreement contained an 
inconspicuous arbitration clause.  Id. at 83-84.  The Court of Appeal found that, based on the 
American Arbitration Association rules in effect at the time the defendant moved to compel 
arbitration, the plaintiff would have had to pay $8,000 in administrative fees to initiate the 
arbitration.  Id. at 90-91.  (The decision does not make clear whether the payment provisions 
applied to each party or only to the customer.)  It was undisputed that such fees exceeded the 
plaintiff’s ability to pay.  Id. at 91.   The agreement provided that fees “may” be reduced in the 
event of “extreme hardship,” but created no process for such a determination, or the criteria for 
making it.  (Id., at 92.) 

 In holding this aspect of the arbitration agreement unconscionable, Gutierrez said:  
“We conclude that where a consumer enters into an adhesive contract that mandates 
arbitration, it is unconscionable to condition that process on the consumer posting fees he or 
she cannot pay.  It is self-evident that such a provision is unduly harsh and one-sided, defeats 
the expectations of the nondrafting party and shocks the conscience.  While arbitration may be 
within the reasonable expectations of consumers, a process the builds prohibitively expensive 
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fees into the arbitration process is not.”  Id. at 89-90.  More recently, the Supreme Court in 
Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 917-920, agreed with the 
Gutierrez approach, i.e., a case-by-case analysis of the actual effect of the cost provisions, but 
found on the facts of that case that the particular fees were not unconscionable, because they 
were not shown to be unaffordable. 

B. The Fee Provisions in this Arbitration Agreement Are Substantively Unconscionable. 

 Here, the relevant CC&R’s specify the arbitration service to be used if there is a dispute:  
Construction Arbitration Services (“CAS”).  See RJN, Exhibit I, Claims Procedure, Exhibit C, 
Section 2.2.8.  Plaintiffs point out that CAS no longer exists, so the parties would presumably 
use a service such as AAA or JAMS.  See Declaration of Lauren Hamblin (“Hamblin Decl.”), 
paragraphs 4, 5.  The arbitration provision provides that Lyon will pay the initiation fee for the 
arbitration, following which the parties will split the costs equally, subject the arbitrator’s eventual 
reallocation of fees and costs in whatever manner he or she determines.  See RJN, Exhibit I, 
Claims Procedure, Exhibit C, Section 2.2.8; Hamblin Decl., paragraph 6. 

 The exact language of Section 2.2.8 is, as follows: 

Except as otherwise agreed by the parties, the fees to initiate the arbitration shall 
be advanced by the declarant and subsequent fees and costs of the arbitration 
and/or the arbitrator shall be borne equally by the parties to the arbitration; 
provided, however, that the fees and costs of the arbitration and/or the arbitrator 
shall ultimately be borne as determined by the arbitrator.  

 Plaintiff’s counsel then sets out “commonly known” initiation fee for an arbitration service, 
such as JAMS, typically is just the cost to select the arbitrator.  After that, parties are each billed 
a more substantial sum in the neighborhood of $2,500 in advance of the first scheduling 
conference.  The arbitrator will bill for the time spent considering, hearing argument on, and 
entering a scheduling order, along with any subsequent hearings for law and motion or other 
disputes.  The most substantial costs is, of course, for the hearing itself and the subsequent 
time spent by the arbitrator reviewing his or her notes and post-hearing briefing and writing his 
or her decision.  And, the arbitration hearing that goes three or four days will easily costs each 
side in excess of $25,000.  See Hamblin Decl., paragraphs 7-11 and Exhibit A (JAMS Arbitration 
Schedule of Fees and Costs) The amounts charged by AAA are similar.  See Hamblin Decl., 
paragraph 12-15. 

 Plaintiffs also note that, under the arbitration clause, there is a risk that the arbitrator 
might impose both sides’ fees and costs on the homeowner.  And, non-arbitrable costs – the 
costs of experts, destructive testing, attorney fees – are all in addition to the costs of arbitration 
compelled by Section 2.2.8.   

 Plaintiff’s counsel therefore concludes: 

The reality of arbitrating this matter, regardless of the use of AAA or JAMS, 
results in an incredible financial burden to these two Plaintiff homes, which 
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would, even if divided in half, still inevitably cost each of the homeowners in 
excess of $10,000 in arbitration fees and costs alone.  These amounts are not 
inclusive of attorney fees and costs and all of the other costs incurred in this 
matter and would swallow any positive outcome of arbitration by the Plaintiffs.   

See Hamblin Decl., paragraph 16. 

 The Plaintiffs in this action have both submitted declarations, stating that they are unable 
to pay the amounts described above.  See Declaration of John Mazur (“Mazur Decl.”), 
paragraphs 1-5; Declaration of Pamela Williams (“Williams Decl.”), paragraphs 1-5.  While the 
moving party complains that the declarations describe their current ability to pay, rather than 
their ability to pay at the time of the contract, there is no reason to infer that their ability to pay 
has changed in the relevant time period.  While somewhat conclusory, the declarations are 
sufficient for this purpose. 

 This case is very similar to Gutierrez, supra, 114 Cal.App.4th at 90, described above.  
The arbitration agreement in Gutierrez imposed two general classes of arbitration costs:  those 
that must be paid before any hearing is held and those imposed only after an arbitrator has 
exercised discretion to allocate them to a party.   

 As in this case, the plaintiffs in Gutierrez had to pay certain administrative fees prior to 
any hearing.  Like the plaintiffs in our case, one plaintiff, Gutierrez, submitted a declaration 
setting forth plaintiff’s income, expenses and savings, and provided the court a copy of the AAA 
rules in effect at the time [defendant] moved to compel arbitration.  Id. at 90.  Plaintiffs in 
Gutierrez also submitted a declaration from an AAA administrator, describing how costs are to 
be calculated under those rules.  The size of the administrative fee was calculated based on the 
size of the claim.  Id. at 91.  The Court explained: 

The flaw in this arbitration agreement is readily apparent.  Despite the potential 
for the imposition of a substantial administrative fee, there is no effective 
procedure for a consumer to obtain a fee waiver or reduction.  A comparison with 
the judicial system is striking.  While imposing far lower mandatory fees, the 
judicial system provides parties with the opportunity to obtain a judicial wavier of 
some or all required court fees. 

Id. at 91. 

 As to the arbitration costs imposed after an arbitrator has exercised discretion to allocate 
them to a party, defendants in Gutierrez argued that plaintiffs may well recover their costs in full 
at the conclusion of arbitration.  The AAA rules provide for the possibility that plaintiffs could be 
reimbursed for their administrative fees.  If no hearing takes place, the case service fee is 
refunded.  Moreover, in the final award, the arbitrator assesses the fees, expenses and 
compensation and may apportion them among the parties in such amounts as the arbitrator 
determines is appropriate.  Id. at 90.  The Court responded: 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/01/18 

 
 

- 15 - 

This possibility, however, provides little comfort to consumers like plaintiffs here, 
who cannot afford to initiate the arbitration process in the first place. 

Id. at 90. 

 Based primarily on Gutierrez, the Court finds that the arbitration clause’s provision 
regarding payment of the arbitrator is substantively unconscionable. 

C. The Arbitration Provision is Procedurally Unconscionable. 

 CC&R’s have often been found to be procedurally unconscionable on numerous 
grounds, including unequal bargaining power, oppression and surprise.  See Thompson v. Toll 
Dublin, LLC (2008) 165 Cal.App.4th 1360, 1372. 

 While Thompson and other similar lower court decisions have not been overruled by 
Pinnacle Museum Tower Ass’n v. Pinnacle Market Development, LLC (2012) 55 Cal.4th 223, 
243-244 made it clear that arbitration provisions in condominium purchase agreements or 
condominium developments CC&R’s are not procedurally unconscionable.  

 In Pinnacle Museum, the California Supreme Court started its analysis of procedural 
unconscionability by discussing the trial court’s ruling.  The trial court had perceived a high 
degree of procedural unconscionability, because the Project CC&R’s were drafted and recorded 
by Pinnacle before any unit was purchased and before the Association was formed.  Noting the 
Association had no opportunity to participate in the drafting of the recorded declaration, the 
court determined it was oppressive.  Id. at 247. 

 The California Supreme explained that the trial court’s “analysis is off the mark.”  Id. at 
247.  It wrote: 

That the Project’s CC&R’s were drafted and recorded before the sale of any unit 
and without input from the Association was a circumstance dictated by the 
legislative policy choices embodied in the Davis Stirling Act.  The intent of the Act 
is to permit landowners such as Pinnacle to develop and market their properties 
to purchasers as condominium developments operating under certain CC&R’s.  
By providing for Pinnacle’s capacity to record a declaration that, when accepted 
by the first purchaser binds all others who accept deeds to its condominium 
properties, the Act ensure that the terms reflected in the declaration – i.e., the 
covenants, conditions and restrictions’ governing the development’s character 
and operation – will be respected in accordance with the expectations of all 
property owners and enforced unless proven unreasonable.  Thus, while a 
condominium declaration may perhaps be viewed as adhesive, a developer’s 
procedural compliance with the Davis-Stirling Act provides a sufficient basis for 
rejecting an association’s claim of procedural unconscionability. 

Id. at 247-248.  
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 So, if this case is governed by Pinnacle Museum, the arbitration provision in the CC&R’s 
would be consistent with the Davis-Stirling Act and not procedurally unconscionable in requiring 
binding arbitration of construction disputes.  The court finds, however, that Pinnacle Museum 
does not apply to this case.   

 Pinnacle Museum clearly relies on the Davis-Stirling Act as an integral part of its findings 
on procedural unconscionability.  However, in both of its motions to compel arbitration, 
Defendant has avoided the applicability of the Davis-Stirling Act to its housing developments, 
Vista Del Mar in the first motion and the Villages in the second motion.  Lyon notes only that the 
Villages have a recorded CC&R’s.  That CC&R has an arbitration clause in it.  However, there is 
no evidence that these CC&R’s are part of a common interest development.  Only when a 
development contains a common area does the Davis-Stirling Act, Civil Code Section 4000, et 
seq., apply.  See Cheveldave v. TriPalms Unified Owners Ass’n (2018) 27 Cal.App.4th 1202, 
1214. The Court in Cheveldave described the Act:   

The Davis-Stirling Act confers standing on a homeowners association to pursue 
legal claims in its own name without joining the individual members.  A common 
area may consist of mutual or reciprocal easement rights appurtenant to the 
separate interests.  A reciprocal easement arises when adjoining landowners 
impose corresponding restrictions or rights upon each of their properties.   

Id. at 1214.  

 In Cheveldave, because the evidence did not show a reciprocal easement in the Master 
Declaration with respect to the recreation facility (which was the common area at issue in the 
case), the Court found that the homeowners likely did not have standing to bring their claims.   

 The party seeking arbitration bears the burden of proving the existence of an arbitration 
agreement, and the party opposing arbitration bears the burden of proving any defense, such as 
unconscionability.  See Pinnacle Museum, 55 Cal.4th at 236.  The initial burden is borne by 
Defendant.  Lyon has moved to compel arbitration based on a provision in the CC&R’s recorded 
against the Villages.  However, they have provided no support for the contractual nature of the 
CC&R’s and the enforcement of its terms as equitable servitudes.  Pinnacle Museum (and all of 
the cases cited therein) rely exclusively on the Davis-Stirling Act (its intent, its protections, etc.) 
as laying the foundation for the contractual nature of the declaration and the enforcement of the 
declaration’s terms under the Act.   

 Since Defendant has not shown the arbitration provision is included in a housing 
development (The Villages) that is governed by the Davis-Stirling Act, it may not rely on 
Pinnacle Museum, supra, 55 Cal.4th 223 and its holding regarding the lack of procedural 
unconscionability.  Absent the imprimatur of Pinnacle Museum, the inclusion of an arbitration in 
the CC&R’s is procedurally unconscionable, because it does not appear to be reasonably 
negotiable to the first purchaser (and would be completely non-negotiable to a subsequent 
purchaser).  Other home purchaser actions against builders, procedural unconscionability was 
found due to unequal bargaining power and the unavailability of the relevant documents 
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containing the arbitration provision.  See Baker v. Osborne Development Co. (2008) 159 
Cal.App.4th 884, 894-896; Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1277, 1293.  

IV. CONCLUSION 

          For the foregoing reasons, the Court finds that the FAA applies, and that it preempts 
Code of Civil Procedure section 1281.2(c).  The agreement, however, has elements of both 
procedural and substantive unconscionability.  Weighing the two aspects of unconscionability 
together, the Court finds that the arbitration provision is unconscionable.  Accordingly, the 
motion to compel arbitration is denied. 

 

  

11.  TIME:  9:00   CASE#: MSC17-01930 
CASE NAME: PRUITT VS. TRUSTAFF TRAVEL NURSES 
HEARING ON REVISED MOTION FOR PRELIMINARY APPROVAL 
FILED BY JEFFREY PRUITT 
* TENTATIVE RULING: * 
 
Granted.  The parties have revised the settlement to address the sole concern expressed by the 
Court, and all remaining criteria for preliminary approval have been satisfied. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS. THE MONEY SOURCE, INC. 
HEARING ON MOTION TO COMPEL DEPOSITION OF ALICIA GUEVARA 
FILED BY THE MONEY SOURCE, INC. 
* TENTATIVE RULING: * 
 
Continued to November 15, 2018, 9:00 a.m. 

 

  

13.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY MOUNT DIABLO UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Parties to appear. 
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14.  TIME: 10:00   CASE#: MSN18-1101 
CASE NAME: MOUNT DIABLO U.S.D.  VS.  WILSON 
HEARING ON OSC RE: WHY RESPONDENT WILSON SHOULD NOT BE HELD IN 
CIVIL CONTEMPT FOR WILLFUL DEFIANCE OF COURT ORDER 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

15.  TIME: 10:00   CASE#: MSN18-1176 
CASE NAME: MAHER VS. WILSON 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT 
FILED BY DEBRA MAHER 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 


